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In the District Court of the United States, Southern 
District of California, Southern Division 


No. 828—Civil 
SAN DIEGO GAS & ELECTRIC COMPANY, a 
Corporation, Pian 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


COMPLAINT FOR DAMAGES 


Plaintiff complains of the defendant above named, 
and for cause of action alleges: 


i 


That this action is filed pursuant to and under 
and by virtue of the provisions of the ‘‘Federal 
Tort Claims Act.”’ 

ile 


That the above named plaintiff is a corporation, 
duly incorporated under and by virtue of the laws 
of the State of Californta, with its principal place 
of business in the County of San Diego, California, 
and is a public utility engaged in supplying electric 
encrgy and electric light and other energies and 
commodities to the City of San Diego, to the City of 
El Cajon and to the Citv of Escondido and other 
municipalities within the County [2] of San Diego. 


JOE 
That said plaintiff prior to the times referred to 
herein had installed and had maintained during 
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said time and during all of the times herein re- 
ferred to, transmission lines for the transmission of 
electricity between the City of El Cajon and the 
City of Escondido, and that said transmission lines 
between said Cities crossed over Mission Gorge, in 
the immediate vicinity of the Old Mission Dam in 
said County of San Diego; that said transmission 
line consited of three wires and crossed said Gorge 
in a span of approximately 1700 feet, at either end 
of which span were placed two double pole struc- 
tures and accompanying equipment, for the purpose 
of holding and supporting said transmission hne 
across said Gorge. 


ny 


That on or about the 5th day of September, 1945, 
Glen D. Ferrin was a non-commissioned officer in 
the United States Coast Guard, to wit, a Chief 
Aviation Pilot, and that he was on said date at- 
tached to the United States Coast Guard Air Sta- 
tion at San Diego, California, and that on said date 
and while he was acting in line of duty operating 
and flying a certain airplane belonging to the de- 
fendant herein, the said Glen D. Ferrin piloted and 
operated the said airplane in such a negligent, care- 
Jess and reckless manner as to cause the same to 
erash and collide with said plaintiff’s transmission 
line crossing said Mission Gorge, thereby injuring, 
breaking and damaging said transmission line and 
the said supporting structures at either end of the 
same, including the equipment and _ installations 
used in connection therewith. 
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That as the direct and proximate cause and re- 
sult of the said careless, negligent and reckless 
piloting and operating of said airplane as afore- 
said, and the injuring and damaging of said prop- 
erty belonging to this plaintiff as herein alleged, 
plaintiff [3] was required to expend the sum of "Two 
Thousand, One Hundred Sixty-Six and 89/100 
($2,166.89) Dollars for the necessary repairs to said 
transmission line and its supporting structures, no 
part of which said sum has been repaid to plaintiff. 

Wherefore, plaintiff prays judgment against the 
defendant in the sum of Two Thousand, One Hun- 
dred Sixty-Six and 89/100 ($2,166.89) Dollars, to- 
gether with Court costs. 


LUCE, FORWARD, LEE & 
KUNZEL 
By /s/ CHARLES H. FORWARD, 
Attornevs for Plaintiff. 


State of California, 
County of San Diego—ss. 


K. D. Sherwin, being duly sworn deposes and 
says: That he is Vice President of the San Diego 
Gas & Electric Company, a corporation, the above 
named plaintiff, and is authorized to make this veri- 
fication for and on behalf of said plaintiff corpora- 
tion; that he has read the forgoing Complaint for 
Damages and knows the contents thereof, and that 
the same Is true of his own knowledge, except as to 
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those matters which are therein stated on his infor- 
mation or belief, and as to those matters he believes 
it to be true. 

/s/ EK. D. SHERWIN. 


Suscribed and sworn to before me, this 13th day 
of February, 1947. 
[Seal] /s/ R. A. RUFFIN, 
Notary Public in and for said County and State. 
My Commission Expires May 17, 1947. 


[Endorsed]: Filed Feb. 18, 1947. [4] 


[Title of District Court and Cause. | 


ANSWER 


Comes now the defendant, United States of 
America, by and through its counsel of record and 
in answer to plaintiff’s complaint on file herein, ad- 
mits, denies and alleges as follows: 


I, 

Admits each and every allegation contained in 
paragraphs I, LI, and III of plaintiff’s complaint 
on file herein. 

dale 

Admits that on or about September 5, 1945, Glen 
D. Ferrin was a non-commissioned officer in_ the 
United States Coast Guard, to wit, a Chief Aviation 
Pilot, and that he was on said date attached to the 
United States Coast Guard Air Station at San 
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Diego, California, and that on said date, while act- 
ing in line of duty, was operating and flying an air- 
plane belonging to the defendant. Defendant denies 
both generally and specifically that said Glen D. 
Ferrin piloted and operated said airplane in such 
a negligent, careless and reckless manner as to cause 
the same to crash and collide with plaintiff’s trans- 
mission line crossing Mission Gorge and thereby in- 
juring, breaking and [5] damaging said transmis- 
sion line and the supporting structures at either end 
of the same including the equipment and installa- 
tions used in connection therewith. 


ITT. 
Defendant has no information sufficient to form 
a belief as to the truth of the averments set forth in 
paragraph V of plaintiff’s complaint on file herein, 
and basing its denial on said grounds, denies each 
and every allegation thereof. 


Tor a further, second and distinct answer and 
affirmative defense, this answering defendant al- 
leges as follows: | 

be 

That the damage to plaintiff, if any, was caused 
without any fault, carelessness or negligence on the 
part of this answering defendant but was the result 
of an unavoidable accident so far as this defendant 
is concerned. 


Wherefore, this answering defendant prays judg- 
ment as follows: 
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1. That the complaint of plaintiff on file herein 
be dimissed, and that they take nothing by virtue 
thereof ; 

2. That the defendant have its costs of suit in- 
eurred herein; and 

3. For such other and further relief as the Court 
may deem just and proper in the premises. 


JAMES M. CARTER, 
United States Attorney. 


RONALD WALKER and 
REUBEN ROSENSWEIG, 
Assistant U. 8. Attorneys. 


By /s/ REUBEN ROSENSWEIG, 
Attorneys for Defendant. 
[Affidavit of service by mail attached. ] 
[Endorsed]: Filed Oct. 2, 1947. [6] 
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In the District Court of the United States in and 
for the Southern District of California, 
Southern Division 


No. 828-SD Civil 
SAN DIEGO GAS & ELECTRIC COMPANY, a 
corporation, ele 
vs. 


UNITED STATES OF AMERICA, 
Defendant. 


JUDGMENT OF DISMISSAL 


The above entitled matter came on regularly for 
hearing at San Diego, California, on the 8th day of 
December, 1947, before the Honorable Jacob Wein- 
berger, Judge of the above entitled Court, Luce, 
Forward, Lee & Kunzel by James L. Focht, Jr. ap- 
pearing as attorneys for plaintiff, San Diego Gas 
& Electric Company, a corporation, and defendant, 
United States of America, appearing by its counsel, 
James M. Carter, United States Attorney, and 
Ronald Walker and Reuben Rosensweig, Assistant 
United States Attorneys, and the Court having 
heard and received oral and documentary evidence 
submitted and received on behalf of the plaintiff, 
and upon the motion of the defendant, United States 
of America, to dismiss, and the Court having heard 
oral argument of counsel and being fully advised in 
the premises, and it appearing to the satisfaction of 
the Court that plaintiff failed to establish by a pre- 
ponderance of the evidence that the defendant 
United States of America, or any of its agents, 


10 San Diego Gas & Electric Company 


servants and/or employees negligently, carelessly 
and recklessly piloted and operated the said airplane 
so as to cause it to collide with the plaintiff’s [9] 
transmission lines, and caused the damage alleged 
in plaintiff’s complaint, and that upon the facts 
and the law the plaintiff has shown no right to 
relief. 

It Is Therefore Ordered, Adjudged and Decreed 
that said action be and the same is hereby dismissed. 


Dated: January 7, 1948. 
/s/ JACOB WEINBERGER, 
United States District Judge. 


Approved as to Form and Substance: 
LUCH, FORWARD, LEE & 
KUNZEL, 
By /s/ JAMES L. FOCHTT, JR., 
Attorneys for Plaintiff. 


JAMES M. CARTER, 
United States Attorney. 
RONALD WALKER, 
Asst. United States Attorney. 
REUBEN ROSENSWEIG, 
Asst. United States Attorney. 
By /s/ REUBEN ROSENSWEIG, 
Attorneys for Defendant. 


Judgment entered and Docketed Jan. 7, 1948. 
Book 18, Page 188. Edmund L. Smith, Clerk; By 
/s/ Li. B. Figg, Deputy. 


[Hndorsed]: Filed Jan. 7, 1948. [10] 
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NOTICE OF APPEAL 


Notice is hereby given that the San Diego Gas 
& Electric Company, a corporation, plaintiff above 
named, hereby appeals to the United States Cireuit 
Court of Appeals for the Ninth Circuit from the 
judgment of dismissal and the whole thereof entered 
in this action on the 8th day of January, 1948. 

Dated: This 25th day of March, 1948. 


LUCE, FORWARD, LEE & 
KUNZEL, 


By JAMES L. FOCHT, JR., 
Attorneys for Plaintiff. 


[Endorsed]: Filed March 25, 1948. [11] 
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BOND FOR COSTS ON APPEAL 
Know All Men By These Presents: 


That Maryland Casualty Company, a corporation, 
organized and existing under and by virtue of the 
laws of the State of Maryland and authorized to do 
business in the State of Califorma, and having an 
office and place of business in the City of San Diego, 
County of San Diego, State of California, is held 
and firmly bound unto the above named United 
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States of America in the sum of Two Hundred and 
Fifty Dollars ($250.00), to be paid to the said 
United States of America, for the payment of 
which well and truly to be made it binds itself, its 
suceessors and assigns, firmly by these presents. 

Whereas, on the 8th day of January, 1948, a 
judgment was entered in the above entitled pro- 
ceedings; 

And the appellant, San Diego Gas & Electric 
Company, a corporation, feeling aggrieved thereby, 
appeals to the United States Circuit Court of Ap- 
peals for the Ninth Cireuit. [12] 

Now, Therefore, the condition of this obligation is 
such that if the aforesaid judgment is affirmed or 
modified by the Appellate Court, or if the appeal is 
dismissed, the appellant, San Diego Gas & Electric 
Company, a corporation, will pay all costs which 
may be awarded against it on said appeal. 

In Witness Whereof, the said Marvland Casualty 
Company has caused the foregoing instrument to be 
executed and its corporate seal affixed thereto by its 
duly authorized Attorney in Fact, at San Diego, 
California, this 18th day of March, 1948. 


MARYLAND CASUALTY 
COMPANY, 


By F. F. EDELEN, 
Attorney in Fact. [13] 
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State of California, 
County of San Diego—ss. 


On this 18th day of March, 1948, before me, 
Frederick David Corbett a Notary Pubhe, in and 
for the County of San Diego, State of California, 
residing therein, duly commissioned and sworn, per- 
sonally appeared F. I’. Edelen, known to me to be 
the person whose name is subscribed to the within 
instrument as the attorney in fact of Maryland Cas- 
ualty Company, the corporation that executed the 
within instrument and acknowledged to me that he 
subseribed the name of Maryland Casualty Com- 
pany thereto as principal and his own name as at- 
torney in fact. I further certify that said instru- 
ment was executed by said F. EF’. Edelen as attorney 
in fact of Maryland Casualty Company in my pres- 
ence, and that his signature thereto is genuine. 


Witness my hand and seal the day and year in 
this certificate first above written. 


[Seal] /s/ FREDERICK DAVID CORBETT, 
Notary Public in and for said 
County and State. 


[Endorsed]: Filed March 25, 1948. 
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In the District Court of the United States in and 
for the Southern District of California, 
Southern Division 


No. 828-SD Civil 


SAN DIEGO GAS & ELECTRIC COMPANY, a 
corporation, 
Plaintiff and Appellant. 


VS. 


UNITED STATES OF AMERICA, 
Defendant and Appellee. 


STATEMENT OF POINTS UPON WHICH 
APPELLANT INTENDS TO RELY UPON 
Dele Te 


Plaintiff and appellant proposes on its appeal to 
the Circuit Court of Appeals for the Ninth Circuit, 
to rely on the following points as error: 

1. The Court erred in granting the motion of 
defendant and appellee for a dismissal of the 
action of plaintiff and appellant. 

2. ‘The Court erred in failing to give the plaintiff 
and appellant the benefit of the reasonable in- 
ferences to which it was entitled under the 
evidence. 5 

3. The Court erred in holding that it was not 
established by the preponderance of evidence 
that the damage in question was proximately 
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caused by the negligence of the defendant and 
appellee’s pilot. 

4. The Court erred in not applying the doctrine 
of Res Ipsa Loquitur. [14] 


Dated April 5, 1948. 


LUCE, FORWARD, LEE & 
KUNZEL, 


By /s/ JAMES L. FOCHT, JR., 
Attorneys for Plaintiff and 
Appellant. 


[Affidavit of service by mail attached. ] 
[Endorsed]: Filed April 6, 1948. [15] 


[Title of District Court and Cause. ] 


STIPULATION DESIGNATING PARTS OF 
RECORD PROCEEDINGS AND _ EVI- 
DENCE TO BE INCLUDED IN RECORD 
ON APPEAL 


It is hereby stipulated and agreed by and between 
San Diego Gas and Electric Company, plaintiff and 
appellant, and United States of America, defendant 
and appellee, by and through their respective attor- 
neys that the following parts of the record proceed- 
ings and evidence in said cause are hereby desig- 
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nated to be included and shail be included in and 
constitute the record on appeal in said cause: 


Si 


LO: 


ane 


Complaint. 

Answer. 

Judgment of Dismissal. 

Notice of Appeal. 

Bond for Costs on Appeal. 

Sketch of Mission Valley and Mission 
Gorge (Plaintiff’s Exhibit No. 3). [17] 
All testimony and proceedings at the trial 
contained in the original transcript of tes- 
timony prepared by Ross Reynolds, Of- 
ficialsCourt Reporter ; 

Statement of points upon which appellant 
intends to rely on appeal; 

Stipulation designating parts of record 
proceedings and evidence to be included in 
record on appeal; 

Stipulation and order for transmission of 
exhibits to United States Cirenit Court 
of Appeals for the Ninth Circuit; 

Clerk’s certificate. 


It is further stipulated and agreed by said parties 
that no exhibits introduced in evidence during the 
trial of said cause in the United States District 
Court with the exception of the sketch of Mission 
Valley and Mission Gorge, plaintiff’s Exhibit No. 3, 
need be printed; but that all the originals of said 
exhibits with the exception of said plaintiff’s Ex- 
hibit No. 3 to be transmitted to the United States 
Circuit Court of Appeals may be omitted from said 
printed record and shall be considered a part of the 
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record on appeal in their original form though not 
printed. 
Dated this 29th day of March, 1948. 
LUCE, FORWARD, LEE & 
KUNZEL, 
By /s/ JAMES L. FOCHT, 
Attorneys for Plaintiff and 
Appellant. 
JAMES M. CARTER, 
United States Attorney. 
By /s/ REUBEN ROSENSWEIG, 
Assistant U. S. Attorney. 
Attorneys for Defendant and 
Appellee. 


[Endorsed]: Filed March 30, 1948. [18] 
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STIPULATION AND ORDER FOR TRANS- 
FER OF ORIGINAL EXHIBITS ON 
APPEAL 


It is hereby stipulated by and between San Diego 
Gas and Electric Company, plaintiff and appellant, 
and United States of America, defendant and ap- 
pellee, by and through their respective attorneys, 
that with the exception of a sketch of Mission Val- 
ley and Mission Gorge (plaintiff’s Exhibit No. 3), 
copies of the original exhibits which were intro- 
duced in evidence during the trial of said cause 
need not be included in the record on appeal in 
said cause, to be filed in connection with the appeal 
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of said plaintiff and appellant, and that all original 
exhibits introduced in evidence at the trial of said 
cause in the above-entitled Court, excepting plain- 
tiff’s Exhibit No. 3, may be transferred and trans- 
mitted in their original form to the Court to which 
said appeal was taken; namely, the United States 
Circuit Court of Appeals for the Ninth Circuit, as a 
part of the record on appeal in the above-entitled 
ease and to be used in said appeal. [20] 


Dated March 29th, 1948. 


LUCE, FORWARD, LEE & 
KUNZEL, 
By /s/ JAMES L. FOCHT, JR., 
Attorneys for Plaintiff and 
Appellant. 
JAMES M. CARTER, 
United States Attorney. 
CLYDE C. DOWNING, 
Assistant U. S. Attorney. 
By /s/ REUBEN ROSENSWEIG, 
Attorneys for Defendant and 
Appellee. 


It is hereby ordered that the foregoing stipulation 
be and it is hereby approved, and it is so ordered. 


Dated: March 29, 1948. 


/s/ JACOB WEINBERGER, 
Judge. 


[Endorsed]: Filed March 30, 1948. [21] 
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CERTIFICATE OF CLERK 


IT, Edmund LL. Smith, Clerk of the District Court 
of the United States for the Southern District of 
California, do hereby certify that the foregoing 
pages numbered from 1 to 21, inclusive, contain 
full, true and correct copies of Complaint for Dam- 
ages; Answer; Plaintiff’s Exhibit No. 3; Judgment 
of Dismissal; Notice of Appeal; Bond for Costs on 
Appeal; Statement of Points Upon Which Appel- 
lant Intends to Rely Upon Appeal; Stipulation Des- 
ignating Record on Appeal and Stipulation and 
Order re Exhibits which, together with copy of re- 
porter’s transeript of proceedings on December 8 
and 9, 1947, and original Plaintiff’s Exhibits 1 and 
2, transmitted herewith constitute the record on ap- 
peal to the United States Circuit Court of Appeals 
for the Ninth Circuit. 

I further certify that my fees for preparing, com- 
paring, correcting and certifying the foregoing rec- 
ord amount to $5.05 which sum has been paid to me 
by appellant. 


Witness my hand and the seal of said District 
Court this 21st day of April, A.D. 1948. 


[Seal] EDMUND L. SMITH, 
Clerk. 


By /s/ THEODORE HOCKE, 
Chief Deputy. 
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Tn the United States District Court for the Southern 
District of California, Southern Division 


No. 828—Civil 


SAN DIEGO GAS & ELECTRIC CO., 


Plaintiff, 
VS. 


UNITED STATES OF AMERICA, 
Defendant. 


Honorable Jacob Weinberger, 
Judge presiding. 


REPORTER’S TRANSCRIPT OF 
PROCEEDINGS 


Appearances : 


For the Plaintiff: Luce, Forward, Lee & Kunzel, 
by James L. Focht, Esq., San Diego, California. 

For the Defendant: Reuben Rosensweig, Assist- 
ant United States Attorney. 


San Diego, California 
Monday, December 8, 1947 


The Court: Are you ready in this case? 

Mr. Focht: Yes, your Honor. 

Mr. Rosensweig: Yes, your Honor. Counsel for 
the plaintiff served me with a copy of his memo- 
randum here and I desire at this time to file an 
original and a copy of my memorandum with the 
court. 

The Court: If think we might proceed with the 
pre-trial in this matter. 
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Mr. Rosensweig: I think, if counsel and J] may 
approach the rostrum here, we can stipulate to 
many matters. 

The Court: Yes. 

Mr. Focht: If the court please, this case is 
brought under the Federal Tort Claims Act and 
alleges that a Coast Guard pilot negligently oper- 
ated a plane on the 5th day of September, 1945, and 
as a proximate result of his negligence, his plane 
was caused to and did collide with a power line of 
the plaintiff, causing damage as set forth in the 
complaint. 

The Court: When was this case filed? Was it 
in 1947? 

Mr. Focht: It was filed within one year after 
the enactment of the Tort Claims Act. I ean give 
you the exact date. 

The Court: This accident oceurred when? 

Mr. Focht: September 5, 1945. 

Mr. Rosensweig: The action, your Honor, was 
fled on February 18, 1947. 

The Court: And this legislation was enacted 
when? 

Mr. Focht: Angust, 1946, your Honor. [2*] 

Mr. Rosensweig: The effective date of the Tort 
Claims Act is August 2, 1946. It is not an action 
that is barred by the statute. 

The Court: What is the limitation ? 

Mr. Focht: One vear after the enactment of the 
act or one year after the occurrence itself. 


e bace numbering appearing at top of page of Reporter’s certified 
Transcrivt of Record 
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Mr. Rosensweig: If the claim was filed with the 
agency invulved. the extension is six month after 
that period. 

The Court: You filed this in February, appar- 
ently. 1947? 

Mr. Focht: Yes. your Honor: that is right. 

Mr. Rosensweig: Yes. your Honor. 

Mr. Focht: The defendant in its answer has ad- 
mitted that the Coast Guard pilot named in the com- 
plaint was piloting the government plane and has 
admitted. further. that he was acting in the line of 
duty, that is, within the scope of his employment. 
The answer denies that the accident was caused by 
reason of his negligence, setting up as an affirma- 
tive defense that it was an unavoidable accident. 
Counsel for the government has agreed to stipulate 
that, if the plaintiff is entitled to recover, it is en- 
titled to recover the amount alleged in the com- 
plaint, that is, the government has stipulated that 
the sum set forth in the prayer is the cost incurred 
by the plaintiff by virtue of the accident in ques- 
tion. That leaves as virtually the sole issue in 
the case the question of whether or not the flight 
in question which [3] resulted in the accident was 
a negligent flight and whether the government's 
agent was guilty of negligence. 

Counsel has also agreed to stipulate that the Civil 
Aeronautics regulation in connection with traffic 
control and minimum safe altitudes, which is quoted 
in the plaintiff’s brief, was applicable to Coast 
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Guard pilots and that they were bound to the same 
extent as civilian pilots would be bound. 
Counsel has further offered to stipulate 
The Court: What are those heights? 
Mr. Focht: I will read the section. It is See- 
tion 60.105. 
The Court: Is that in your brief? 
Mr. Focht: It is, vour Honor. It is 1,000 feet 
over cities, towns and settlements and elsewhere 500 


feet, with qualifications. 

Mr. Rosensweig: With qualifications on the 500 
feet. vour Honor. 

Mr. Focht: ‘‘ Except over water or areas where 
fivine at a lower altitude will not involve hazard to 
persons or property on the surface.”’ 

The Court: Where did this occur? 

Mir Focht: This occurred in Mission Valley, at 
the site of the old Mission dam, I would sav about 
three to five miles this side of Santee. [4] 

The Court: This would come in, then. under 
the 500-foot altitude height, would it? 

Mr. Focht: Counsel has offered to stipulate to 
the height of the wires which were involved in the 
accident, there being three wires. The lowest wire 
is 187 feet above the creek bed: the middle wire, 
198 feet above the creek bed. and the highest wire 
210 feet above the creek bed. 

Counsel has further agreed to stipulate to the 
introduction of several photographs recently taken 
on the scene. I have these photographs in my pos- 
session and perhaps the court would desire. before 
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proceeding with the evidence, that the photographs 
be received. 

The Court: If it is stipulated to, they may be 
received. 

Mr. Rosensweig: So stipulated, vour Honor. 

The Court: Do you mean received in evidence 
at this time? 

' Mr. Rosensweig: I think it should be for identi- 
fication. 

Mr. Focht: Yes; for identification. 

The Court: For identification. How many photo- 
graphs are there? 

Mr. Focht: Two photographs, your Honor. One 
photograph is taken at a point approximately one 
mile to the east of the power lines in question. That 
is the long photograph, composed [5] of three seg- 
ments. The smaller photographs, in two segments, 
was taken from a position to the west of the power 
lines. I am not sure of the exact footage but a 
matter of perhaps a hundred vards or so. 

The Court: Plaintiff’s Exhibits 1 and 2. 

“Mr. Rosensweig: IT. think it would be well to 
bring to the court’s attention, and I think counsel 
will stipulate, that the towers on which these wires 
were strung—that one tower was upon land owned 
by the City of San Diego and the other tower was 
upon land leased by private individuals to the San 
Diego Gas & Electric Company and that the wires 
themselves strung between the two towers were in 
the public domain. 
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Mr. Focht: It is my understanding, your Honor, 
that part of the wires were across private land and 
part across land of the City of San Diego. 

Mr. Rosensweig: ‘That is correct. 

The Court: You say part of it owned by a 
private individual? 

Mr. Focht: That is my understanding; yes, your 
Honor. 

The Court: Leased to the San Diego Gas & 
Electric Company ? 

Mr. Focht: Yes, your Honor; and, of course, 
that the proper franchise existed over the part of 
the land owned by the city. On the long photo- 
graph the towers and the power [6] lines appear 
hut they appear at a great distance and it will be 
necessary to point out to the court where they 
appear. On the smaller photograph, 1f you look 
against the sky, vou can see the wires. They do 
not stand out too clearly on the photograph. 

The Court: They are in the direction or, rather, 
stretching from these towers? 

Mr. Focht: May I approach the bench, your 
Honor? 

(Statement, by Mr. Focht, at the Hea, 
inaudible to the reporter.) 

The Court: And, of course, on Exhibit J he 
line is in evidence there, is it not? : 

Mr. Focht: This is not the line. The line appears 
around down here. The reason for introducing this 
exhibit will appear when I call a witness who was 
standing at the vantage point from which that photo- 
eraph was taken. 
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Mr. Rosensweig: I think counsel should make 
it appear that that heavy line is not the wire we 
are talking about. 

My. Focht: That is correct. 

The Court: Then, there was no wire when this 
photograph was taken? 

Mr. Focht: Yes, your Honor, but the wire which 
is so much in evidence has nothing to do with the 
trial. The wire which is involved appears—or the 
towers appear on this hill, away down at the ex- 
treme left-hand corner. [7] 

The Court: This is just 

Mr. Focht; That is a panorama of the contour 
of the land. There will be testimony, however, in 
connection with the flight of the plane. 

The Court: And it isn’t intended to depict a 
wire or the height there? 

Mr. Focht: No, vour Honor. It is for the pur- 
pose of illustrating certain testimony. 

The Court: What about the law governing this 
matter? 

Mr. Foecht: The law, I believe, may be suc- 
cinctly stated in two categories. First, it will be 
the contention of the plaintiff that the testimony 
introduced at the trial will establish the negligence 
of the pilot both as a matter of fact and as a matter 
of law and that he is negligent as a matter of law 
by virtue of his falling under the 500-foot minimum, 
and that he was negligent as a matter of facet by 
virtue of the nature of his flving and the fact that 
the accident occurred in broad davlight and the 
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fact that he was flying at an altitude that was a 
potential hazard to persons or property, regardless 
of the existence or non-existence of the regulation. 

The next will be in connection with the doctrine 
of res ipsa loquitur. In aviation cases, it is a rather 
moot one. | 

The Court: There is no such doctrine applicable 
in automobile cases, is there? [8] 

Mr. Focht: Normally, there isn’t. 

The Court: It is a question of negligence or not, 
is it? 

Mr. Focht: That is what it is. It is our con- 
tention that, in any event, even in the absence of any 
testimony at all, 1es ipsa loquitur would be appli- 
eable. We do not feel that the doctrine of res ipsa 
is necessary to the ease. 

The Court: JI doubt whether it appleoaa Mm a case 
of this kind. 

Mr. Focht: There is authority both ways. One 
is a New York case where an airplane collided with 
an automobile on the highway. 

Mr. Rosensweig: I think the preponderance is 
against the application of res ipsa loquitur in air- 
plane eases. I think the authorities, where such 
doctrine is made applicable, are upon a different 
theory, that is, the doctrine might be applicable 
where passengers were involved. 

Mr. Focht: The broad principle is, of course, 
where the instrumentality is solely under the control 
of a certain person. And, if the accident is one 
that, in the normal course of events, wouldn’t hap- 
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pen without negligence, then the happening Is con- 
sidered prima facie evidence 
The Court: Would it be applicable in a streetcar 


case ? 

Mr. Focht: It is applicable in the average street- 
car collision case. 

Mr. Rosensweig: I believe, your Honor, the 
cases cited [9] in the trial brief cover that matter. 
In the case of Smith vs. Whitney, 27 Southeastern 
(2) 442, there is a direct quotation from it to this 
effect: ‘‘The doctrine of res ipsa loquitur does not 
apply because any number of causes may have been 
responsible for the plane falling, including causes 
over which the pilot had no control, it being com- 
mon knowledge that airplanes do fall without the 
fault of the pilot.’”’ You can have no better state- 
ment of the law so far as res ipsa loquitur 1s con- 
ecrned than that statement there. 

Mr. Focht: In California, a Supreme Court case, 
which is cited in my brief, has applied the doctrine 
to an airplane crash case. There were two planes 
coming in for a landing and one plane was riding 
behind the other plane and collided with it. Judge 
James, in a case decided in 1935, which is recorded 
in U. S. Aviation Reports, which J have quoted 
in my brief, did instruct the jury on res ipsa that, 
if they, themselves, felt, as a matter of fact, the 
collision was one that did not happen unless there 
was negligence involved, then they could apply the 
doctrine. In other words, he refused to say the 
doctrine did apply. He left it up to the jury to 
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determine whether the type of accident was one not 
compatible with a lack of negligence. Where, I 
believe, you have an accident that happens between 
a plane and a stationary ground object, in broad 
daylight, the doetrine is just as applicable as it 
would be to a case [10] of an automobile driving 
off the road onto private property and damaging a 
house or something like that. It depends on the 
particular set of facts. J don’t believe you can 
generalize and say that res ipsa does apply to avia- 
tion cases or doesn’t. I believe it depends upon the 
ease presented. 

Myr. Rosensweig: I believe the Court can take 
judicial notice of the fact that there have been 
countless numbers of airplanes here recently, where 
they have never determined the actual cause of the 
erashes themselves, the crashes having happened in 
broad daylight. The daylight factor does not seem 
to make any difference, for instance, where air- 
planes have crashed against the sides of mountains. 
An investigation sometimes merely appears to bé a 
cleaning up of the wreckage. 

The Court: Is there anything further ? 

Mr. Focht: Nothing further. 

Mr. Rosensweig: Nothing further. 

The Court: How about the trial? 

Mr. Rosensweig: I think we may proceed with 
the trial if your Honor desires to hear it at this 
time. 

The Court: We will take a recess. 
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Mr. Focht: [ have but three witnesses and I do 
not anticipate their total testimony will take very 
long. 


(Short recess.) [11] 
(3:40 p.m., Monday, December 8, 1947.) 


The Court: You may proceed. 
Mr. Focht: he plaintiff will call, as its first 
witness, Mr. K. R. Tinkham. 


KENNETH R. TINKHAM 
a witness for the plaintiff, being first duly sworn, 
was examined and testified as follows: 


The Clerk: Will you state your name, please? 
The Witness: Kenneth R. Tinkham. 


Direct Examination 

By Mr. Focht: 

Q. Mr. Tinkham, when you are testifying, keep 
your voice up so we can all hear you. 

A. Yes, sir. 

Q. Where do you reside, Mr. Tinkham ? 

A. At the top of Mission Gorge Valley or in the 
Mission Valley, at the top of the Gorge. 

Q. Can you orient that a little more definitely ? 

A. It is about three and a half miles west of 
Santee. 

Q. Do you have some kind of a business estab- 
lishment at that place? 

A. Yes, sir; a service station and a small store, 
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@. How long have you had this business estab- 
lishment at that place? 

A. IJ bought it August 7, 1945. 

Q. Were you at that establishment on the dth 
day of [12] September, 1945? A. Yes, sir. 

Q. I show you a photograph, marked Plaintiff’s 
Exhibit 1 for identification, and ask you if you 
recognize the scene that that depiets. 

A. Yes, sir. 

Q. Were you present at the time this photograph 
was taken? A. Yes; I was. 

Q. And from what point was this photograph 
taken ? 

A. Right in front of my service station. 

Mr. Focht: I will offer Plaintiff’s Exhibit 1 for 
identification in evidence. 

Mr. Rosensweig: No objection. 

The Court: It may be received. 

Q. (By Mr. Focht): Returning to the 5th day 
of September, 1945, did you witness anything of 
an unusual nature on that date? A. Yes, si 

Q. And did that episode involve an airplane? 

A. Yes, sir. 

Q. Did you see this airplane at any time? 

A. Mes: sir. 

Q. Where were you when you first saw the air- 
plane? A. I was in my store. [13] 

Q. What, if anything, first called your attention 
to the airplane? 

A. My dad called it first. He saw the plane 
come through and told me about this plane coming 
through so low. 
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Q. What did you do then? 

A. I just looked out and saw it myself. 

Q. In what direction, assuming, for the purposes 
of my question, that Mission Gorge runs In a gen- 
eral easterly and westerly direction—in what direc- 
tion was the plane proceeding at that time? 

A. Easterly. 

Q. Referring to Plaintiff’s Exhibit 1, can you 
mark with an ‘X’’ the position of the plane when 
vou first saw it? 

T will mark this ‘*X-1.”’ 

That indicates the position of the plane when you 


first saw it, is that correct? A. Yes, sir. 
The Court: This indicating the height where it 
was flying? A. Yes, sir. 


Q. (By Mx. Focht): At what approximate 
height was the plane flying at that time, if you can 
give me an approximation ? 

A. I would say around 200 feet. 

Q. The plane traveling at that time was then 
traveling [14] up the Valley toward your estab- 
lishment, is that correct ? 

a. It was going up that riverbed; ves, sir. 

Q. Please describe the course taken by the plane 
from that point on. 

A. it went on up this riverbed until it come to 
a little raise or a hill there and it raised up over 
this little nl] and then turned to the left and went 
up this canyon and, as soon as it went behind this 
hill, I couldn’t see it any more as it went up this 
canyon. 
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Q. Will you please mark with another ‘*X"’ the 
point at which the plane changed its course? 

The Court: Mark it with something else. This 
can be “* X-2,”’ 

Ma Boctit: Yes. 

The Witness: He went in this little valley and 
then he turned to the left. 

Q. (Bv Mr. Focht): That would be in what 
direction ? 

A. North, and he went up this canyon there. 

Q. Will you draw an arrow to indicate from 
““X-2”’ the direction when he turned at that point? 

The Court: What does ‘ X-2”’ signify? 

Mr. Focht: ‘“*X-2’’ signifies the point at which 
the plane changed its course and went north up a 
eanyon and subsequently out of sight. ‘‘N-2’? is in 
the extreme right. 

The Court: The indication is about the height 
that you [15] saw that, is it? 

A. Yes, sir. As soon as he made this turn, then 
T couldn’t see him any more. 

Q. (By Mr. Focht): Did you again, shortly 
thereafter, see the same plane? 

A. He was gone about five minutes and he re- 
turned the same route. 

Q. Please describe in detail his route when he 
returned. 

A. He came right back through the same place, 
only he was a little higher when he was at the No. 2 
position. He was a little higher there as he came 
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back across, and he came down about half-way down 
through the valley. There are trees in there. And 
then he went back to about the same altitude that 
he went on; I would say around 200 feet. 

Q. What, if anything, occurred thereafter? 

The Court: 200 feet from what height? 

A. Fvom these trees that are in there. They are 
cottonwood trees. I imagine these cottonwood trees 
would be 35 feet high and I figured that he was 
around 200 feet above these trees. 


The Court: Above the trees? A. Yes, sir. 
Q. (By Mx. Focht): Incidentally, were you in 
the service yourself? [16] A. Yes, sir. 


@. Can you describe this airplane? 

A. I know that it was a Grumman. I am sure it 
was. It was a land and sea plane. 

Q. it was a service plane? A. Yes. 

Q. What, if anything, occurred thereafter ? 

A. Of course, it went on down out of sight to 
us then, and, about right after it happened, a man 
and a lady came in and said that a plane went 
down; that they were positive it went down. They 
must have kept right on. And my dad and Mr. 
Darnell were there and they were down but I didn’t 
go down. 

Mr. Rosensweig: I move this testimony the wit- 
ness has just given be stricken as not responsive 
to the question. 

Mr. Focht: I have no objection to the hearsay 
going out, as to what somebody else told him. 
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The Court: I don’t know just what was told him 
and what he is stating of his own knowledge. I 
think the entire answer may be stricken and vou 
may proceed from there. 

Q. (By Mr. Focht): Did you eventually go to 
the scene of the accident on that day? 

A. Later on; yes. 

@. How much later? 

A. Probably an hour after it happened, then 
I went there. [17] 

Q. What did you see when you arrived? 

A. I just saw the plane. It was laying on its 
back. 

Q. Did it appear to be the plane that you had 
seen fly over? A. Yes. 

Q. Where is your establishment with reference 
to any power line that crosses Mission Valley ? 

A. It would be about half a mile, that is, the 
power line would be about half a mile west of me. 

Q. That would be down towards San Diego? 

A. Yes. 

Q. Will you examine Exhibit 1 and state whether 
or not you can see the towers or any of the towers 
of this power line? Will you please mark that posi- 
tion with an ‘‘X’’? Do not obscure the tower itself 
with your ‘‘X.”’ 

The Court: ‘“X-3,” is it? 

Mr. Focht: That will be ‘‘X-3,’’ your Honor. 

Q. Your ‘‘X-3” is just to the left of the tower, 
is that right? A. Yes, sir. 
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The Court: What does that represent, ‘X-3’’? 

Q. (By Mr. Focht): It represents one of the 
tower lines of the power line which you have de- 
scribed, or one of the towers of the power line that 
you have described as crossing the Gorge, is that 
correct? [18] A. Yes, sir. 

Q. I show you a photograph, marked Exhibit 2 
for identification, and ask you if you recognize the 
scene it depicts. A. Yes, sir. 

Q. Just state what it describes. 

A. The plane would—— 

Q. Don’t get to the plane yet but what general 
scene or locality does that picture portray? 

A. Where this power line comes across the 
Gorge. 

Q. Is this picture taken from the east or the 
west of the power line? 

A. It is taken from the south. 

Q. The southwest ? 

A. Well, right south of it. It goes around this 
corner to the north here and the power line should 
come across the road right there. 

Q. Do you see the power line appearing against 
the sky background ? A. Yes, sir. 

Mr. Focht: I will offer this as the plaintiff’s 
second exhibit. 

The Court: What does this show? 

Mr. Focht: ‘That shows the power line crossing 
the Gorge, a picture taken from the other side from 
that shown in Plaintiff’s Exhibit 1. [19] 
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The Court: With these two towers we see on the 
left-hand side of this picture, is that correct? 

Mr. Focht: That is correct. 

Mr. Rosensweigy: May I interrupt, your Honor, 
and ask counsel a question. 

The Court: Yes. 

Mr. Rosensweig: How far was this photograph 
taken from the power line? 

Mr. Focht: That I am unable to state. 

Q. Where with reference to the power line and 
wires did you observe the plane when you did arrive 
at the scene about an hour afterwards? 

A. Well, probably 300 feet south of the power 
lines; maybe more than that. I wouldn’t say for 
sure now. It could be three to five hundred feet 
south of the power lines. 

@. Where with reference to the center of the 
Gorge or to the two side towers ? 

A. The center of the Gorge; the plane was in 
the center of the Gorge; right in the center of the 
Gorge. 

Q. Did you observe any damage to the power 
lines or towers ? A. No, sir; not at that time. 

Q. Did you at any later time? 

A. Yes; [ saw where they were spiced right 
there where they are supposed to have hit. [20] 

The Court: Was the line suspended or was it on 
the ground ? 

A. At the time I was there, I believe it was 
being repaired, your Honor. I couldn’t get down 
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there for an hour afterwards and I really didn’t 
pay any attention to the line. 

The Court: When you say you didn’t see when 
it was spliced—was it being spliced? 

A. No. It is spliced now. 

The Court: When you saw it, was it down or up? 

A. It was up. 

The Court: It was spliced then, was it? 

A. Yes; but I don’t remember seeing it that day. 

Mr. Focht: Counsel isn’t making any issue of 
whether the plane crash caused the damage. It is 
stipulated the plane crash caused the damage, the 
amount of which is stipulated. You may cross- 
examine. 


Cross-Examination 
By Mr. Rosensweig: 

Q. Mr. Tinkham, how long have you resided wp 
in the area where you reside ? 

A. August 13, 1945, I moved there. 

Q. Have you seen lots of airplanes fly in and 
out of that Valley ? A. VYeowcige 

@. Did I hear you testify you were formerly a 
pilot [21] yourself ? 

A. Yes, sir. Well, I am not a pilot but I was in 
the service. 

Q. You indicated on your direct examination 
that, when you first observed the airplane in ques- 
tion as it came into the Valley, you saw it at a 
height of about 200 feet, is that correct ? 

A. ‘That is mght, sit. 


us. United States of America 30 


(Testimony of Kenneth R. Tinkham.) 

Q. How long did you notice it at that particular 
level? 

A. It stayed pretty much to that level going out 
until it raised up to go over that httle knoll. 

Q. When it raised up to go over that knoll, how 
high did it get? 

A. I don’t believe it cleared the knoll over 200 
feet because, as soon as it went around behind, I 
couldn’t see it. 

Q. How high is the knoll? 

A. From the riverbed, the raise he would have 
to make? 


Q. Yes. A. Well, it is probably 100 feet. 
Q. The knoll being 100 feet, he was 200 feet 
above it, is that correct? A. That is correct. 


@. That would make 300 feet? 

A. That is 300 feet. He raised enough to clear 
this. 

Q. You indicated, Mr. Tinkham, as he came back 
and he [22] flew over certain trees, he was about 
200 feet above the trees, is that correct? 

A. Yes, sir. 

Q. How high were the trees? 

A. About 35 feet. 

Q. In other words, that would make a total of 
over 235 feet above the ground? 

A. That is about it. 

Q. You saw the plane coming into the valley and 
you saw it traveling at a height of about anywhere 
from 235 to 335 feet, and then it disappeared around 
a knoll? A. Yes, sir. 
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Q. What did you do after it disappeared around 
a knoll? A. We sat down on a car fender. 
What were you waiting for? 
We were just sitting there talking. 
How long was the plane gone? 
I would say around five minutes. 
You have lived up in this area since when? 
The fall of 1945. 
1945? A. Yes. 
In other words, you have lived there for 
about five years? A. No; three years. [23] 
Q. Do you know if there is an emergency land- 
ing field up in that area, Mr. Tinkham? 
A. The Gillespie airport. 
Q. How far is that emergency landing field from 
the point where this accident occurred ? 
A. Three miles. 


OOPOPOPSE 


Q. How fast would you say this plane was going 
at the time you first observed it? 

A. 125 miles an hour. 

Q. It wouldn’t take him very long to arrive at 
that emergency landing field, would it? 

ee NO, Sit 

Q. Can you describe the emergency landing field, 
whether it is a large one or small one? 

A. It was used as a Marine paratrooper training 
base. It has two long runways. 

Q. In other words, it has been used on several 
occasions for emergency landing, has it? 

A. tt could be used; yes, sir. 
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Q. Have vou ever seen any planes land on 14? 

A. Yes, sir. 

Q. On many occasions you have seen planes land 
when they got into difficulties, is that correct ? 

A. No. 

The Court: Is there any question about Gillespie 
Field [24] having been used as a landing field. 

Mr. Focht: I don’t know anything to the con- 
trary, vour Honor. 

The Court: It has been used and was at that 
time as an emergency landing field, is that correct? 
Mr. Rosensweig: That is my understanding. 

Mr. Focht: In addition to other uses. That was 
not its sole use. 
The Court: Go ahead. 


Mr. Rosensweig: That is all. 


Redirect Examination 
By Mr. Foeht: 


Q. I have several questions I should have asked 
on direct examination. About what time did this 
occur? 

A. It was in the afternoon; I couldn’t say as to 
the time; about 2:30 or 3:00 o’clock or something 
like that. 

@. What was the condition of the weather? 

A. It was a clear day. 

Q. At any time, while you observed this airplane, 
did you observe anything unusual about the sound 
of its motor? A. No, sir. 


49 San Diego Gas & Electric Company 


(Testimony of Kenneth R. Tinkham..) 

Q. Based upon your knowledge of airplane 
motors and their sounds, it was normal, was it? 

A. Normal. 

Mr. Focht: Nothing further. [25] 

Mr. Rosensweig: No questions. 

Mr. Focht: Thank you, Mr. Tinkham. We will 
eall Mr. Tinkham, Sr., Mr. R. H. Tinkham. 


R. H. TINKHAM 
a witness for the plaintiff, being first duly sworn, 
was examined and testified as follows: 


The Clerk: Will you state your name, please? 
A. R. H. Tinkham. 


Direct Examination 
By Mr. Focht: 
Q. Where do you reside, Mr. Tinkham ? 


A. J am at the present time residing in Lake- 
side Park. 


Q. And that is in San Diego County ? 

A. Yes; it is. 

Q@. Are you related to the witness who has just 
testified, Mr. K. Tinkham ? A. Yes. 

Q. And what is the relationship ? 

A. J am his father. 


Q@. Where were you on the afternoon of Sep- 
tember 5, 1945? 


A. I was at his place of business. 
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Q. And that is the place of business that he has 
described as being some three miles or so this side 
or west of Santee, is that correct ? [26] 

A. bat is*richt. 

Q. Were you in company with anyone else that 
afternoon ? A. A boy. 

Q. Refreshing your recollection, Mr. Darnell? 

A. Mr. Darnell; yes, sir. 

Q. Did you witness anything of an unusual 
nature that afternoon? 

A. I just saw the plane, is all. 

Q. Where was this plane when you first saw it? 

A. When I first saw it, it was Just coming over 
the hill from San Diego towards Mission Gorge. 

@. Can you estimate its approximate altitude 
above the earth when you first saw it? 

A. ‘That would be hard to do because there were 
hills in the way and I couldn’t see. 

@. Deseribe its course from that point on. 

A. It dropped down into that Mission Gorge 
and finally came out at the other end of it. 

Q. When you first saw it, it was traveling up 
the Valley, that is, coming from San Diego towards 
Santee ? A. It was. 

Q@. And then it went up the Gorge and disap- 
peared and went out of sight, is that right? 

A. That is right. [27] 

Q@. When it was coming up the Valley, did it 
pass in front of you? A. It passed here. 

Q. Out north of the building there? 

A. Yes. 
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Q. It passed north of your son’s establishment, 
is that right? A. Yes, sir. 

Q. How far is your son’s establishment from the 
power line that crosses the Gorge? 

A. I would say between half and three-quarters 
of a mile. It is hard to tell. 

Q. As it was coming up the valley and passed 
to the north of the store, could you estimate its 
approximate altitude above the floor of the valley? 

A. I should think about 200 feet. 

Q. After the plane disappeared to the north, did 
you again see it? A. Yes, sir. 

Q. How soon after it disappeared did you see it 
again ? 

A. Well, I should think about five minutes. 

Q. Where was it when you saw it? 

A. It turned around and was coming back down 
Mission Valley again. 

Q. As it came down Mission Gorge towards San 
Diego, can [28] you estimate its approximate height 
above the floor of the valley? 

A. I think it was practically the same, about 
200 feet. 

Q. At any time while the plane was in your sight, 
did you hear anything unusual about the noise of 
its motor? A. No;I did not. 

Q. What time approximately was it when you 
saw this plane? 

A. Oh, it was about the middle of the afternoon. 

Q. What kind of a day was it? 

A. A clear day. 
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Q. What oceurred after you saw the plane on 
this second occasion ? 

A. Well, it went down the valley and started up 
the canyon again. 

Q. When you say started up the canyon, in what 
direction ? A. Towards San Diego. 

Q. Then what occurred? 

A. Well, it disappeared out of sight and a couple, 
aman and his wife, came in and said they were sure 
that plane went down over there. 

Mr. Rosensweig: J move that answer be stricken 
as not responsive. 

The Court: It may be stricken. [29] 

Q. (By Mr. Focht): After the plane went Ole 
of sight, did you go anywhere? 

A. 1 went down to where it fell. 

@. How long after the plane went out of sight 
was it that you went down there? 

A. JI think I was there five minutes at least alo: 
it fell; not any more than five minutes. 

Q. What did you observe when you went down 
to where you went? 

A. The plane was lying on its back in the middle 
of the canyon. 

Q. Where with reference to the point at high 
the power line crosses the Gorge ? 

A. Towards San Diego. | 

Q. How far from the place where the power line 
crosses ? 

A. Just estimating it, I would say 400 feet. 
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Q. Did you go down to the plane? 

A. We drove down as far as we could along the 
road and then walked down. 

Q. Did you examine the plane? 

A. No; I did not. 

Q. Did you make any kind of an observation of 
the power line equipment? 

A. Isee a line was broken and the line laid on 
the side of the road. [30] 

Q. Can you say whether that was the lower or 
middle or the upper line? 

A. I couldn’t say. 

Mr. Focht: You may cross-examine. 

Mr. Rosensweig: No questions. 

Mr. Focht: Mr. Darnell. 


FRANK DARNELL 
a witness for the plaintiff, being first duly sworn, 
was examined and testified as follows: 


The Clerk: Will you state your name, please. 
The Witness: Frank Darnell. 


Direct Examination 
By Mr. Foeht: 
Where do you reside, Mr. Darnell? 
San Diego; 4222 Cherokee. 
Are you employed at the present time? 
Yes, sir. 
Where are you employed ? 
At Consolidated. 


POoPOoOPES 
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@. hat is the Consolidated-Vultee here, is it? 

A. Consolidated- Vultee. 

Q. How long have you lived in the San Diego 
area? A. 25 years. 

Q. Are you familiar with the establishment of 
Mr. Tinkham’s up in Mission Gorge? [31] 

A. Yes, sir. 

Q. Were you in the vicinity of that establish- 
ment in the afternoon of September 5, 1945? 

A. Yes, sir. 

Q. Were you in the company of Mr. Tinkham, 
Jr., and Mr. Tinkham, Sr., on that afternoon ? 

A. Yes, sir. 

Q. Did you observe anything of an unusual 
nature that afternoon? 

A. I saw a Grumman Widgeon approximately 
200 feet off of the terrain. 

@. Grumman Wigeon is 


A. Itisa two-motored airplane or a two-engined 
airplane, I should say. 

Q. When you first saw this airplane, where was 
it with reference to Mr. Tinkham’s establishment ? 

A. North of his establishment approximately 
300 yards. 

Q. And it was going in a direction toward or 
away from San Diego? 

A. Going east, away from San Diego. 

Q. Flying at about 200 feet at that time? 

A. Approximately; yes, sir. 
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Q. Where did the plane go after you first saw it? 

A. The plane went east perhaps a half a mile or 
better and turned north. It turned north behind a 
little [82] raise there, which is not very high, and 
went up that way and went out of sight. 

Q. Did you again see the airplane? 

A. The airplane returned not long after that 
and flew back through the valley. 

Q. When it flew back through the valley, did it 
pass in front of or to the north of Mr. Tinkham’s 
establishment ? 

A. North and in front of the establishment ? 

Q. What was its approximate altitude at that 
time? | 

A. He came back to approximately the same 
altitude. 

Q. About 200 feet above the terrain? 

A. Yes, sir. 

Q. Then what, if anything, occurred? 

A. He turned south through the Gorge and then 
it was out of sight. 

Q. After it went out of sight, did you have 
occasion to go to the scene of the power line that 
crosses the Gorge ? A. Yes, sir. 

Q. Did you go in anyone’s company ? 

A. Mr. Tinkham, Sr. 

Q. About how long after the plane went out of 
sight did you depart for the scene of the power line? 

A. Not over three minutes. 
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Q. What, if anything, did you observe when you 
went to this point? [83] 

A. I observed this aircraft laying on its back. 

Q. Where with reference to the power line? 

A. South, and in the middle of the Gorge, about 


200 yards. 
Q. Did you go down and examine the plane? 
A. Yes, sir. 


Q. What, if anything, did you observe ? 

A. There was a man walking around the ship 
at the time, and I heard he was involved in the 
erash, and I asked him if he was and he said no, 
and I looked in the ship and couldn’t see stamens 
and I was under the impression that he was. And 
then I examined the plane more carefully and I ‘saw 
where I could see one fellow’s arm right down in 
the nose. And I said to this gentleman—l didn’t 
get his name—I wondered if they were still alive 
and I felt of this fellow’s arm but there was no 
pulse. | 

@. Were you there when the occupant or occu- 
pants were removed from the plane? 

A. No; i wasn’t. And as soon as the Navy came 
down, they asked everyone to leave the territory. * 

Q. During any time when you saw this aiplane 
in flight, did you observe anything unusual about 
the noise of its engine or engines? 

A. No. The aircraft was in fine condition as it 
went by both times, as far as I could tell. [34] — 

Mr. Focht: You may cross-examine. 
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Cross- Examination 
By Mr. Rosensweig : 

Q. Mr. Darnell, you indicated that this was a 
Grumman Widgeon ? A. Grumman Widgeon. 

Q. Will you describe what kind of a plane 
that is? 

A. It is a two-engined airplane; two Pratt and 
Whitney engines I believe they are. 

Q. How closely did you examine that airplane 
when you went down? 

A. Very closely. However, I didn’t look at the 
name plate to determine it was a Grumman 
Widgeon. I determined that when it went over. 

Q. You couldn’t be mistaken about that, could 
you? 

A. Not as far as it being a Grumman Widgeon. 

Q. Where did you indicate you worked ? 

A. At the Consolidated. 

Q. You are pretty well acquainted with planes, 
aren't you? A. Fair. My work is motor work. 

Q. In other words, you are able to determine the 
speed of airplanes in flight and all that sort of 
thing ? 

A. No; but you can estimate anything from a 
mile to a hundred. [35] 

Q. Are you able to estimate speeds, generally 
speaking, of airplanes? A. Yes 

Q. Are you able to estimate at this time how fast 
the plane was going at the time this accident was 
involved ? 
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A. I would say he was dving a little better than 
a hundred; 120. 

Q. 120 miles an hour? iN. tes, Stl: 

Q. After the plane disappeared around this 
knoll, how long was it gone? 

A. On its flight east? 

Q. Yes; on its flight away from Mr. '’inkham’s 
place of business. A. ‘Three to five minutes. 

@. Did you wait for it to come back ? 

A. No, sir. We were sitting in front of Myr. 
Tinkham’s establishment talkimg at the time and 
Wwe saw it as it came back, and I made the remark 
then that that plane was sure flying OTL low 
through that area. i 

Q. You have seen planes fly up that Gorge dozens 
of times, haven’t vou? AO Ves. sine 

Mr. Rosensweig: No further questions. 

Mr. Focht: Nothing further. Counsel for the 
Government [386] has offered to stipulate that the 
plane involved in the accident had been dispatched 
and was operated from the Coast Guard Air Station 
here on San Diego Bay. Is that correct? 

Mr. Rosensweig: That is correct. It was dis- 
patched from San Diego here and was on a regular 
routine training flight. 

Mr. Focht: The plaintiff rests, your Honor. 

Mr. Rosensweig: At this time, your Honor, the 
Government would like to make a motion to dismiss 
for the reasons set forth in the trial brief that we 
have just filed, on the grounds that the complaint 
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heretofore filed by the plaintiff, and paragraph 4, 
particularly, alleges that ‘Ferrin piloted and oper- 
ated the said airplane in such a negligent, careless 
and reckless manner as to cause the same to crash 
and collide with the plaintiff’s transmission line.”’ 

IT submit, your Honor, that, from the testimony 
of these three witnesses, there is not one iota of 
testimony or evidence presented that the pilot of 
this plane operated the plane in a negligent, care- 
less and reckless manner. The plaintiff, before it 
ean be permitted to recover, must show by a pre- 
ponderance of the evidence that the pilot was guilty 
of negligence and that he operated that plane in a 
careless and negligent manner. I submit that none 
of the testimony of the three witnesses indicated, 
in any way, shape or form, that such was the situa- 
tion. They merely testified that this plane [87] 
proceeded up the valley at a particular height. The 
height has been varied here from 235 feet to 335 
feet, I believe. We submit that an airplane, travel- 
ing in an open and sparsely settled country of that 
character, is not bound, under the regulations as 
herein indicated, to travel at an altitude of 500 feet. 

Section (b), and [ am reading, your Honor, from 
page 2 of the plaintiff’s trial brief, says, ‘‘(b) When 
elsewhere than as specified in paragraph (a), at an 
altitude of not less than 500 feet, except over water 
or area where flying at a lower altitude will not 
involve hazard to persons or property on the sur- 
faee.”’ I submit, your Honor, that, if you will 
examine the photographs —a camera taking that 
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particular photograph has been unable to show with 
elarity, in any way, shape or form, that those wives 
were strung across that Gorge and that was the 
particular reason T asked how far back from the 
wires was Exhibit No. 2 taken, and I received no 
answer; they didn’t know. Exhibit No. 2, assuming 
that it was taken practically upon the wives them- 
selves, shows them very, very faintly in there. It 
is almost an impossibility to say those wires were 
there. 

They say this accident happened upon a clear day 
and, under the circumstances, they should have been 
able to see the wires. I submit that a photograph 
that was taken comparatively close to the towers 
themselves, and the photograph it appears was 
taken extremely close, Exhibit 2, I believe, [38] was 
unable to discern the wires, and I can’t understand 
how the human eye, flying in an airplane, could 
discern the wires. 

The only basis I can see, your Honor, upon which 
the plaintiff can recover is upon the theory of res 
ipsa loquitur and we discussed that here a while 
ago. I am satisfied that the authorities are more 
than ample that the mere happening of this accident 
is no proof that the pilot was guilty of negligence 
because the authorities are clear that the doctrine 
doesn’t apply because there are any number of 
reasons why an airplane will fall. I think the Court 
can take judicial notice of the fact that herve recently 
we had a terrific airplane accident, where some 52 
passengers were killed. <A fire broke out in the 
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tail of that particular plane. It was unexplained 
and nobody happens to know how that fire actually 
started. It is a different situation than this par- 
ticular case because there you had the question of 
liability of an airplane company to its passengers. 
In that particular case, the doctrine might apply 
because passengers were being carried. 

I think this case is analogous to an accident that 
happens upon the highway, where it is unexplained. 
I say that this accident falls within that same cate- 
gory. It might be said that the plaintiff in this 
case might have been guilty of contributory negli- 
gence if we want to draw our own conclusions from 
a particular state of facts because, in constructing 
those [389] towers, the company could just as well 
have put them underground. But, in constructing 
them above the ground, they could equally as well 
have anticipated that there were thousands of air- 
planes flying in and about San Diego and, in con- 
structing those wires, that they could have antici- 
pated that such a situation might occur and that 
an airplane might get into trouble; that an engine 
might fail or almost anything might happen to it. 

IT am not an airplane enthusiast and know little 
or nothing about them but I do know there are 
things that happen to airplanes that are absolutely 
unexplainable. 

So, under those circumstances, your Honor, with 
the situation being that the doctrine of res ipsa 
loquitur does not apply —I am convinced that it 
doesn’t apply by reason of the great weight of au- 
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thority, the burden falling upon the plaintiff to 
show by a preponderance of the evidence that this 
pilot was cuilty of negligence and carelessness and 
the unlawful operation of the plane. He has failed 
to show that by the preponderance of evidence re- 
quired under the law and this case must he dis- 
missed. There isn’t a witness who has testified yet 
how high the plane was flying in the vicinity of 
this power line. They said the plane disappeared. 

Mr. Focht: If the Court please, the power line 
can be pointed out on Plaintiff’s Exhibit 1, the 
tower of the power line. This is the tower, one of 
the towers, that crosses the [40] valley, the other 
tower being over on this side, and this is the point 
this was taken, at the point at which the witnesses 
Tinkham and Darnell were standing. So it shows 
that the plane must have barely been out of sight 
because one of the towers is visible. And the testi- 
mony is the power line is from one-half to three- 
quarters of a mile from the point at which the 
Tinkhams were standing and, therefore, when the 
accident occurred, it must have been almost 
instantaneous. 

The Court: Suppose the plane had dropped on 
this power line. Suppose it was up 1,000 feet and 
had dropped. Nobody seems to have followed the 
airplane to where the accident occurred. 

My. Focht: That, coupled with the stipulation 
it was the plane involved in the accident, and that 
they immediately left for the scene or about five 
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minutes after the plane had disappeared from view, 
and the plane was there on the ground—the infer- 
ence or the fact is inescapable that it did not turn 
around and come back. 

The Court: There is no question but what the 
plane hit the power hne. But how high was the 
plane above the power line? No one is being tried 
for a violation of an ordinance o1 the aeronautics 
rules. 

Mr. Rosensweig: There is testnmony in the rec- 
ord that the plane was 235 feet or 335 feet—above 
what? How do I know and how does this Court 
know that the place of business [41] of the Tink- 
hams wasn’t four or five hundred feet above the 
level ground itself? 

The Court: Assuming that the plane was flying 
200 or 235 or 335 feet from where these witnesses 
saw the plane, they all said that the plane came 
back and then disappeared and then, a few minutes 
later, they heard about this crash; that somebody 
told them about it. They didn’t even hear the crash. 
No one has told us how high the plane was flying 
at the time of this crash. It might have flown a 
few feet or might have flown a hundred feet above 
where the crash occurred. Can I assume from the 
evidence that the plane was flying low at this par- 
ticular point; that it was flying low at the point 
where the impact was? 

My. Focht: Certainly, your Honor, it is the 
more teasonable inference to draw than any other 
inference that can be drawn. 
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Mesfourt: Eris up to you to prove your fase 
not by inference but by facts. 

Mr. Focht: May we recess at this time until to- 
morrow morning, your Honor? 

The Court: Yes. [I would like to heavy fuither 
from you. I am not pre-judging the case but it 
seems to me you will have to meet the issue squarely 
of the position of the plane at the time of the im- 
pact, if you can. We will take a recess until to- 
morrow morning at 10:00 o’clock. [42] 


(Whereupon, a recess was taken until 10:00 
o’clock a.m., Tuesday, December 9, 1947.) [43] 


San Diego, California, 
Tuesday, December 9, 1947, 10:00 A.M. 


(Case called by clerk.) 


Mr. Rosensweig: Ready to proceed in_ that 
matter. 

Mr. Focht: Ready. If the Court please, at tins 
time I will ask leave to reopen the plaintiff’s case 
to ask a very few more questions from two of the 
plaintiff’s witnesses who have already testified. 
Counsel has stated he has no objection and I don’t 
think we will take long. 

The Court: Very well. 

Mr. Focht: Mr. Tinkham, Sr. 
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eek PENICHEAWH 
a witness on behalf of the plaintiff, being previously 
duly sworn, was recalled and testified further as 
follows: 

Direct Examination 
By Mr. Focht: 

Q. Mr. Tinkham, you testified on direct examina- 
tion yesterday that, when you saw the plane come 
back to the north of your son’s establishment, 
headed towards San Diego, it entered the Gorge and 
passed out of your vision and that shortly there- 
after you depaited for the scene of the power line 
that crosses the Gorge. Now, after the plane came 
into your vision on that occasion, in what direction 
did you look up till the time that you set out for 
the scene of the power line? [44] 

Mr. Rosensweig: I object to that question, your 
Honor, as being incompetent, irrelevant and imma- 
terial. It is a compound question and I don’t be- 
heve that it is proper redirect examination. 

The Court: Will you repeat that, please? 


(Question read by reporter.) 


Mr. Focht: I will withdraw the question and re- 
frame it. 

Q. Mr. Tinkham, from the time the plane passed 
out of your vision headed towards San Diego, until 
you left your son’s establishment to go to the power 
line, in what direction did you look? 

A. I was watching for it tov come out of the 
Gorge. 
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The Court: ‘That wasn’t an answer to your ques- 
tion, was it? 

Mr. Focht: Yes, your Honor. 

Q. By that do vou mean you were looking in the 
direction of the Gorge? A. Yes. 

Q. From your vantage point where vou were 
standing at your son’s establishment, could vou have 
seen the plane if it did come up out of the Gorge? 

Mr. Rosensweig: I object to that question as 
being incompetent, irrelevant and immaterial and 
ealling for a conelusion of the witness. 

The Court: The objeetion is sustained. [45] 

Q. (By Mr. Focht): Did you see the plane 
come out of the Gorge at any time before you left 
for the scene of the power line? 22 Io, Sine 

Q. Where is the east entrance of the Gorge with 
reference to the power line? Is the question clear? 
Where does the Gorge begin with reference to the 
power line? 

A. Well, practically where the uower line is, you 
might say; maybe a little bit before that but right 
in there. 

Q. Do you mean that the power line crosses the 
Gorge at or near the east end of the Gorge? 

A. Just about there; maybe a little bit—it may 
run down a little bit further but not to amount to 
anything. 

Q. Do you mean the entrance may run a little 
to the west or east? A. Kast. 
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Q. How long after the plane disappeared into 
the Gorge was it before you started out for the 
power line? 

A. Oh, I should think between one and two 
minutes. 

The Court: One or two minutes? 

A. Some place in there. 

Mr. Focht: Nothing further. 


Cross-Examination 
By Mr. Rosensweig: 


Q. Mr. Tinkham, you say you started for the 
power line [46] one or two minutes after the air- 
plane disappeared from your sight, is that correct? 

vows Uhiat eis" it: 

@. Did you hear any explosion? 

A. No, sir. 

Q. Did you hear any impact? A. Nowene 

Q. Did you hear any noise of any nature or 
deseription that would compel you to have started 
from your son’s establishment to the power lines 
in question here in one or two minutes ? 

A. 1 didn’t hear any explosion; no. 

Q. What compelled you to go to the power lines 
in one or two minutes ? 

A. 'The party that drove in there said they were 
positive that the plane crashed. 

Q. Didn't you testify yesterday you didn’t start 
for the scene of the power lines until five or ten 
minutes after the people had come to your son’s 
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establishment and told you that there had been an 
accident down at the power lines? 


A. 
Q. 


i don’t think so. 
How far is your son’s establishment from 


these power lines? 


A. 


I should sav between half and three-quarters 


of a mile. [47] 


LO>OPOLO 


Didn’t you walk? A. No, sir. 

You drove? A, > Yes, ‘sii: 

What kind of a car did you use? 

Mr. Darnell’s car. 

You followed Mr. Darnell’s car? 

No; I rode with him. 

You rode with him? A. Yes, sir. 

When you arrived at the scene of the acci- 


oe were the wires up or down? 


Or: 


I didn’t understand you. 
When you arrived at the scene of the ecol- 


lision, were the power lines up or down? 


A. They were down. 

Q. Had they been spliced yet? A. No. 

Q. They were still-down on the ground? 

Ae esxsir. 

Q. Had any other parties arrived when you 
arrived there? A. There was one man there. 

Q. Do you know who he was? 

A. All I know, he was dressed as an aviator. [48] 

Q. He was dressed as an aviator? A. Yes. 

Q. Did you inquire who he was? A. No. 

Q. Do you know what kind of uniform he wore ? 

A. No; I wouldn’t say that. 
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Q. Was he a member of the military forces of 
the United States? A. Yes one 

@. He was already there? A. Yes, sir. 

Q. How long after you arrived at the scene of 
the accident did the members of the military forces 
arrive and tell you to get out of the area? 

A. Quite a while. I couldn’t say exactly. I 
should think about a half-hour later. It might have 
been longer. 

Q. How far is it, again, from your son’s estab- 
lishment to the power lines in question ? 

A. Half to three-quarters of a mile. That is my 
estimate of it. 

Q. And, after the plane had passed your son’s 
establishment, you lost sight of it, isn’t that correct? 

A. Yes, sir; after it went up the Gorge we lost 
sight of it. 


Q. You lost sight of it? [49] A. Yes. 
@. And you didn’t see it after that? 
A. No. 


Mr. Foecht: That is all. 

The Court: Just a minute. Was your vision 
pretty good that day? A. Yes, sit. 

The Court: How far could you observe this 
plane as it was up in the air? How many miles 
would you say the plane was in sight at any time 
that you saw it, at the farthest point from where 
you were standing or sitting ? 

A. Well, when it went up the Gorge and went up 
over the hill, I should think it would be probably 
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a couple of miles away when it went out of sight. 
The Court: When you say it was going up the 

hill 
A. When it went up over the hill and turned 


out of our sight and turned around came back again. 

The Court: You could see it two miles away? 

A. I should think so. 

The Court: When it was gomg in the other 
direction towards San Diego, that was just before 
the plane turned around, is that correct? 

A. That was when it first came over. It came 
over and came up the Gorge and then up the valley 
and then went up over this hill and turned around 
and went out of sight over [50] that hill and turned 
around and came back. 

The Court: In which direction was it going when 
it came back? 

A. After it got down in the valley, it was going 
west. 

The Court: Going towards San Diego? 

A. Yes. 

The Court: As it was going towards San Diego, 
how far could you see the plane before it dis- 
appeared ? 

A. When it went up the gorge, about half or 
three-quarters of a mile away. 

The Court: Why couldn’t you see it farther than 
that? A. Because there was hills between. 

The Court: So that is why it disappeared ? 

A. Yes, sir. 
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The Court: Did it go up and go over the hills? 

A. No; it went on up the Gorge. The hills are 
—you come down the valley and turn to go up that 
Gorge and there is a hill on the side of it. 

The Court: How high would you say that hill 
was from the level of the ground, in the immediate 
vicinity of the hills? 

A. Will you repeat that question ? 


(Question read by reporter.) 


A. Well, right where it went out of sight, it 
isn’t—I don’t think it would be a hundred feet but, 
after it come up the canyon, it went wp to four or 
five hundred feet probably. [51] 

The Court: Which hill are you talking about 
when it disappeared from sight, the short hill or 
what? 

A. The short hill, the hill that is between this 
canyon and my son’s place. 

The Court: Then, he could go over the hump 
by traveling at the height that you say he traveled 
and go over the top of that hill, could he? 

A. No; I don’t think he could. 

The Court: What is your judgment as to, the 
height that he had to travel to get over that hill 
before he disappeared from sight? 

A. He didn’t come over that hill to go out of 
sight. He followed around to the side of that hill 
and started up the Gorge. 

The Court: Maybe I don’t understand your 
testimony. 
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Mr. Rosensweig: May I ask him ahout it, your 
Honor? f[ show you, Mr. Tinkham, Plaintiff’s Ex- 
hibit No. 1. Will you show me any hill in that 
picture that is under 500 feet high ? 

Mr. Focht: You might ask him if he has oriented 
the picture. 

Q. (By Mr. Rosensweig): You recognize the 
picture, don’t you? 

A. I just saw it here yesterday. [52] 

Q. You are acquainted with the hills that appear 
in the picture, are you? 

A. I can’t say that I am. 

Mr. Rosensweig: I withdraw the question, then, 
your Honor. 

Q. Mr. Tinkham, the fact remains, does it not, 
that, once after this airplane passed your son’s 
establishment to go up the Gorge towards San Diego, 
once it passed you, vou didn’t see it thereafter ? 

A. No, sir. 

Mr. Rosensweig: That is all. 


Redirect Examination 
By Mx. Focht: 

Q. Just a moment. My. Tinkham, can you state 
approximately how far the position in which the 
plane left your view was from the power line? Is 
that question clear ? 


Mr. Rosensweig: Just a moment 
Q. (By Mr. Focht): Is the question celar? 
A. {f think it is. 
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Mr. Rosensweig: I object to the question as 
calling for a conclusion of the witness and as incom- 
petent, irrelevant and immaterial. 

The Court: What is the question? 


(Question read by reporter.) 


The Court: I don’t think I understand the ques- 
tion myself. [53] 

Mr. Focht: The question, your Honor, I am ask- 
ing him is the position at which the plane left his 
vision, that is, when it went around the hill say a 
certain distance from the power line. In other 
words, how far would the plane have traveled from 
the time it went out of his sight until it reached a 
position even with the power line. 

The Court: The position in which it disappeared 
from view ? 

Mr. Focht: In other words, how far would the 
plane have traveled after it left his vision until it 
reached a position even with the power line. 

The Court: If he knows. 

Do you know how far it is from the point where 
you say the plane disappeared to where the power 
line is? 

Q. (By Mr. Focht): Your best approximation, 
if vou have one. 

A. Ishould say around 400 feet. I am not going 
to say that is exact. It might have been 300 or it 
might have been 600 but I would figure around 
400 feet. 
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The Court: You don’t know, though, do you? 

A. No; I couldn’t swear to it. 

Mr. Focht: I have no further questions. 

Mr. Rosensweig: I have no further questions. 
Or might I ask the witness an additional question, 
your Honor? 

The Court: Yes. [54] 


Recross-Examination 
By Mr. Rosensweig: 

Q. After the airplane left your vision and you 
lost track of it, you don’t know what it did after 
that, do you? 

A. No; I don’t know what. it did.. : 

Q. You don’t know whether it flew around for 
10 or 15 minutes thereafter or two or three’ mit 
utes, do you? | 

A. I know it didn’t fly five minutes. 

Q. In other words, for five minutes you don’t 
know what he plane did? In other words, after it 
disappeared from your vision, you have no idea 
what the plane did? 

A. Till we got there; no. 

Mr. Rosensweig: That is all. 

The Court: I think you testified yesterday that 
you got there in about five minutes? 

A. Well, as near as I could tell; yes. It was 
inside of five minutes. | | 

The Court: You said yesterday, I think, that 
you were there about five minutes after the plane 
fel] ? a. Yes. | 


68 San Diego Gas & Electric Company 


(Testimony of R. H. Tinkham.) 

The Court: Did you know that the plane had 
fallen at all until you were told about 1%? 

A. Net until—well, I was stopped from answer- 
ing that question yesterday—not until that party 
come and told me the plane had fell. [55] 

The Court: That is the only way you knew it? 

A. That is the only way I knew it. 

The Court: Let me have that exhibit again. 
What does *‘X-1”’ represent? 

Mr. Focht: May I approach the bench? 

The Court: Yes. 

Mr. Focht: I think I can recall that. ‘‘X-1”’ 
represents the position at which Mr. Tinkham, Jr., 
first saw the plane as it was coming up the valley 
away from San Diego. ‘‘X-2’’ represents the posi- 
tion at which the plane disappeared on this trip 
up over the hill. Then it circled and came back 
by the establishment again. And ‘X-3’’ is one 
of the towers of the power line which extends 
across the Gorge. The entrance to the Gorge is 
at the extreme left of.the picture. There is another 
tower. The power line would extend across here 
and there would be a point at which the power line 
was obscured. In other words, as soon as the plane 
reached a position about there, it would pass out 
of sight. 

The Court: And that is by reason of this hill 
here? 

Mr. Focht: That is right. From the appearance 
of these two towers, it would appear that the power 
line would cross to a position about there. 

The Court: Where are the towers? 
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Mr. Focht: There is one of the towers. If we 
had a magnifying glass, I think it would be a little 
easier. Here [56] is the second tower and there 
are towers on the other side, which do not appear. 

The Court: If the plane disappeared—appar- 
ently, it disappeared, having gone over the towers, 
is that correct? 

Mr. Focht: The line extends across the valley. 
Here is the bare tip of another tower on the other 
side. So the wire slopes there. And there would 
be a point at which the plane would pass out of 
vision. i 

The Court: Yes, but it must have gone over 
the tower at this point to have cleared—— | 

Mr. Focht: This part of the line but that 1s 
not where the line is suspended across the canyon. 
In other words, if this hill could be removed, you 
would see the line extended across. 

The Court: Was it necessary for him to go 
over that tower at any point before he disappeared ? 

Mr. Focht: No, your Honor, that is, if he flew 
down here, he would be obscured by this hill before 
he reached the line and towers on this side, as is 
witnessed by the fact that the hne and towers on 
this side cannot be seen. I think I can perhaps 
make it more clear through a sketch with the wit- 
ness Tinkham, Jr. Here are the towers on this 
side. It comes across here over to the other side 
of the valley. 

The Court: Is this the Gorge? 
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Mr. Foeht: The Gorge is back this way. This 
is the entrance [57] to the Gorge. 

The Court: At all events, that is all you know 
about it, isn’t it? 

The Witness: Yes, sir; it is. 

Mr. Rosensweig: I have one or two more ques- 
tions, your Honor. 


Cross-Examination 
By Mis. Rosensweig : 

Q. Did you have any conversation, Mr. Tink- 
ham, with the people who came and told you that 
there had been an accident up the valley a bit? 

A. They just stopped long enough to say they 
were certain a plane went down and they drove off. 

Q. What did they tell you? 

Mr. Focht: That is objected to as hearsay. 

Mr. Rosensweig: I will withdraw the question. 
No further questions. 

Mr. Focht: You may step down. Mr. Tinkham, 
Jr. | 


KENNETH R. TINKHAM 
a witness on behalf of the plaintiff, being previ- 
ously duly sworn, was recalled and testified further 
as follows: 
Direct Examination 

By Mr. Focht: 

Q. Mr. Tinkham, for the purpose of the record 
and for the purpose of illustrating your testimony, 
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I am going to [58] ask if you will draw a little 
sketch on this tablet. 

Mr. Rosensweig: Draw it on the board. 

Mr. Focht: The only trouble is that would re- 
quire a photograph to get it in the record. We 
could have a copy made, which we could stipulate 
is a reasonably accurate copy, on the blackboard, 
and I would have no objection to that. 

Mr. Rosensweig: I believe, your Honor, we will 
object to the question and to the witness drawing 
a diagram. The photographs speak for themselves. 
I see no useful purpose in the witness drawing a 
diagram that is not drawn to scale, which is his 
own opinion as to what is there and what isn’t 
there. I am going to object to the question as 
being highly irregular and incompetent, irrelevant 
and immaterial. 

Mr. Focht: If the court please, it is a well- 
settled rule of evidence that a witness may draw 
a sketch or diagram to ilustrate his testimony. It 
is not offered for the purpose of being a scale 
drawing but purely for the purpose of clarity and 
the purpose of illustrating his testimony. 

The Court: We are just going round and round. 
You had your opportunity yesterday to present 
your case and I permitted you to call Mr. Tink- 
ham, Sr., back, and now you want to go back into 
the main case again. Is that it? 

Mr. Focht: It was with counsel’s permission to 
reopen the ease. 
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Mr. Rosensweig: I only agreed to that for cer- 
tain clarifying [59] questions; not for additional 
evidence. 

Mr. Focht: It is just what this question is, for 
the purpose of clarification. 

“Mr. Rosensweig: ! object, your Honor 

The Coutt: What is it you are trying to estab- 
lish now ? 

Mr. Focht: The relationship of the power line 
to the position at which the plane passed out of the 
sight of the witnesses. It is a very important 
question in, view of the time element involved. 

The Court: You may go into that. 

Q. (By Mr. Focht): Will you please draw on 
this piece of paper a sketch showing the section of 
the valley which contains your business establish- 
ment and the Gorge and the power lines and, after 
you draw it, we will label it for the purposes of 
illustration. You have mentioned a hill which you 
have stated, on your examination yesterday, ob- 
scured your view. Please draw the hill in. Will 
you please label Tinkham’s Center, if it appears on 
that diagram, and please label the power line if it 
appears in the diagram and please label the Gorge. 
What does this line represent ? 

A. That is the highway. 

Q. Please label that “highway.’’ Please label 
the hill. Is that the hill that you have referred to 
as obscuring your vision of a portion of the power 
line? Eee) es, site 60! 
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The Court: First, you might have him draw the 
diagram and then have him mark each place and 
inquire about it, so we will have something in the 
record. 

Q. (By Myr. Focht): Will you please place 
north at its directional point on the map? You 
have now marked on this paper, wpon the plat that 
you have drawn, Tinkham’s Center. Does that 
represent—— I 

Mr. Rosensweig: May I see the ean frst 9 

Mr. Focht: Surely. 

-The Court: You might mark on there also the 
course of-the plane, with arrows, when it first. came 
up the canyon and then when it came: back again 
and went back towards San Diego... | 

Mr. Foeht: Very well, sir. 

@. In response to the court’s suggestion, val 
you please mark the course of the plane as it came 
up the valley and then as it came back? 

The Court: With arrows. 

Q. (By Mr. Focht): With arrows, so that we 
ean indicate its direction. 

The Court: So we can follow its course. 

Q. (By Mr. Focht): Can you extend the shaft 
of the arrow a little further in each case? Does the 
rectangle marked with the legend ‘‘Tinkham Cen- 
ter’’ represent the establishment where you ‘were 
when you saw the plane, according to your testi- 
mony? [61] A. Yes, sir. 
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Q. And the Gorge to which vou have referred 
in your testimony is marked with the legend 
‘“Gorge’’ on the map? A. Yes, sir. 

Q. And “‘valley’’ represents what? 

A. The valley, with the riverbed in it. 

Q. Mission Valley? A. Yes, sir. 

Q. And you have labeled ‘‘power line’’ on the 
legend as representing the power line which you 
have mentioned in your testimony ? 

nw Yes, 

@. And the semi-circle marked ‘‘hill’’ is the 
hill that you have mentioned as obseuring your 
vision of the plane after it returned on its way 
to San Diego? A. Yes, sir. 

Q. And the line of arrows which points in a 
generally easterly direction represents what? 

A. The plane going out. 

Q. That is, the plane going away from San 
Diego? AS Wes) (sre 

Q. The line of arrows in a general westerly 
direction represents what? 

A. The plane returning. 

Mr. Focht: We will offer this in evidence for 
the purpose [62] of illustrating the witness’ testi- 
mony. 

The Court: It may be received and marked 
Plaintiff’s Exhibit 3. 

Q. (By Mr. Focht): Approximately how far 
were the power lines from the position of the plane 
where it passed, when it passed, out of your sight 
on the way towards San Diego? 
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Mr. Rosensweig: We object to that question as 
ealling for the conclusion of the witness. 

Q. (By Mr. Fotht): Ef you can give us a fair 
estimate. 

The Court: If he knows. 

A. From the plane, that would pass over the 
power lines. 

Q. (By Mr. Focht): From the place where the 
plane left your sight to the position where it would 
be even with the power lines? 

The Court: Do you mean where the accident 
occurred ? 

Mr. Focht: Yes. 

A. I would say around five or six hundred feet. 

Q. After the plane passed out of your vision, 
in what direction were you looking? 

A. We watched that direction to see if it came 
up. 

@. Did you see it come up? A. No, sir. 

Q. On cross-examination, counsel for the govern- 
ment [63] asked you if you had seen planes flying 
up Mission Valley. I will ask you if you have ever 
seen any planes, prior to this one, flying in or out 
of the Gorge? A. No, sir. 

Mr. Focht: You may cross-examine. 


Cross-Examination 
By Mr. Rosensweig: 
Q. After the plane, Mr. Tinkham, disappeared 


around these hills, you didn’t see it thereafter, did 
you? A. No, sir. 
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Q. How soon after the accident did you arrive 
at the scene? 

A. I didn’t go down for at least an hour. 

Mr. Rosensweig: No further questions. 

Mr. Focht: Justa moment. The court may have 
some questions. 

The Court: Does the Gorge dip at the point 
where vou say the plane was headed in that direc- 
tion, after it disappeared from view, or do you 
know ? A. You say does it dip? 

The Court: Yes. 

A. No; it does not dip, not right at that point, 
very much. It starts to go down. 

The Court: How far could you see in that direc- 
tion before it disappeared, before the plane dis- 
appeared? [64] 

A. About three-quarters of a mile. You can see 
it just as it starts down that Gorge and, when it 
goes behind that hill, you can’t see it. 

The Court: How did you hear of the crash? 
You say somebody came along? Aw Yes jsiie 

The Court: And nothing was called to your at- 
tention in the way of any noise or anything of that 
kind? A. You couldn’t hear it. 

The Court: You couldn’t hear the crash ? 

ee NO. 

The Court: You couldn’t hear any electrical dis- 
turbance? we No, cir 

The Conrt: That is all. 

Mr. Rosensweig: Step down. 
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Mr. Focht: May these witnesses be excused ? 

The Court: Yes. 

Mr. Focht: We again rest, your Honor. Before 
replying to counsel’s motion for a dismissal, perhaps 
counsel wishes to add to it because there has been 
additional testimony. 

Mr. Rosensweig: I don’t believe, your Honor, 
that I have anything further to add to what I said 
yesterday. 


Arguments by Counsel 


The Court: I could take this under submission 
but I have an impression, gained from the argu- 
ments and the briefs and the evidence, and they 
are all fresh in my mind. I have in mind the gen- 
eral rule of law that it 1s incumbent wpon you to 
prove your case by a preponderance of the evi- 
dence. You are suing for negligence on the part 
of the operator of this plane. You must prove 
your case in this instance as in the general run of 
eases. You have only an inference based on the 
fact that he was traveling at the altitude to which 
the witnesses have testified. I am not sure that it 
is a violation of the rules, assuming the fact to be 
true that he was traveling at that low altitude. 
We have come to the point now where I would 
have to do a lot of guessing if I would conclude 
it was negligence on his part to travel at that 
height. We get to the point now where the plane 
disappears from view, out of sight, of all of the 
witnesses. 
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Undoubtedly, the plane came in contact with the 
power lines. How that happened nobody knows. 
If he was flying at a low altitude, in contravention 
of the Civil Aeronautics rule, before he disappeared 
from view—I can’t say at that time, at the time of 
the accident, that he was flying at that low altitude. 
There is nothing in the evidence to that effect. I 
don’t know that I can carry any such inference 
to the extent that you argue I should carry it. He 
might just as well have been up a thousand or two 
thousand feet at that point. There is evidence 
here that he did fly, in his flight, back and forth 
over these hills but that, of course, has nothing [66] 
to do with this particular moment. I am not so 
sure but what one witness stated that he went over 
this hill and another witness stated he went around 
it, before he disappeared from view. I will look 
at my notes here. The witness Kenneth Tinkham 
stated that, when he went up, going up the river 
area there, his plane was raised over the hill and 
then he went up in a northerly direction, at the 
point that he marked. ‘‘X-2,”’ the point where the 
plane changed course and went north and out of 
sight. Whether he intended to convey the meaning 
that he went over this hill on the way back or not 
I don’t know, but he said he followed the same 
course. So, if he did, before he disappeared from 
view, he must have gone over the hill. 

Mr. Focht: I believe, your Honor, he was re- 
ferring to the hill to the north, where he made his 
turn: 
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‘he Court: Ue said on the return trip he re- 
turned on the same route. We are still speculating 
as to what happened at the time of the accident 
and I don’t think that I can carry the inference 
that you suggest. In other words, I think it is 
your function to show negligence at the time when 
he disappeared from view. Nobody saw the acci- 
dent. And, in view of my notion that I am not so 
sure that he was violating this rule in flying at that 
altitude, in that uninhabited area, I am going to 
sustain the motion of the defendant in this case. 
Will you prepare the order? [67] 

Mr. Rosensweig: Yes, your Honor; I will pre- 
pare the order as soon as I get back to Los Ange- 
les and submit it to counsel as to form and sub- 
stance. 

The Court: We will stand adjourned. [68] 
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